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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,

v.
OLIVIA MERCADO MUNOZ,
Defendant-Appellant.

)
)
)
)
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NO. 45771
CASSIA COUNTY NO. CR-2015-1922

)
)
)
)

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Olivia Mercado Munoz appeals from the district court's order denying her motion for a
reduction of sentence ("Rule 35 motion"). Mindful that she did not present new information
with her Rule 35 motion, she asserts that the district court abused its discretion when it denied
that motion.

Statement of Facts and Course of Proceedings
Ms. Munoz pied guilty to fraudulent procurement of public assistance related to food
stamp benefits, I.C. § 56-227(1) (R., pp.37, 78- 88), and the district court sentenced her to a
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unified term of ten years, with two years fixed, and retained jurisdiction (R., pp.96-97}.
Although Ms. Munoz did fairly well during her rider and IDOC staff recommended that the court
place her on probation, the district court instead relinquished jurisdiction after a hearing. 1 (APSI,
p. l; R., pp.117- 18.) Ms. Munoz then filed a timely Rule 35 motion asking for a reduced
sentence (R., pp.127- 29), which the district court denied (R., pp.131- 33). She filed a notice of
appeal timely from the denial of her Rule 35 motion. (R., pp.135- 36.)

ISSUE
Did the district court abuse its discretion when it denied Ms. Munoz's Rule 35 motion?

ARGUMENT
The District Court Abused Its Discretion When It Denied Ms. Munoz's Rule 35 Motion
The court may reduce an otherwise lawful sentence "if the sentence originally imposed
was unduly severe." Slate v. Trent, 125 Idaho 251, 253 (Ct. App. 1994); I.C.R. 35. "If the
original sentence [was] not excessive, then the defendant must show at the trial court level that
additional facts or information make the sentence excessive in light of that additional
information." Slate v. Adair, 145 Idaho 514,517 (2008). "An appeal from the denial of a Rule
35 motion cannot be used as a vehicle to review the underlying sentence absent the presentation
of new information." State v. Huffman, 144 Idaho 201,203 (2007).
"The criteria for examining rulings denying the requested leniency are the same as those
applied in determining whether the original sentence was reasonable." Id. This Court will
conduct an independent review of the record, taking into account "the nature of the offense, the
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A transcript of this hearing is not in the record. However, undersigned counsel has listened to
the audio of this hearing, during which the district court declared it would relinquish jurisdiction
and also stated that it had considered modifying Ms. Munoz's sentence, but declined to do so.
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character of the offender, and the protection of the public interest." State v. Miller, 151 Idaho
828, 834 (2011). The Court reviews the district court's sentencing decision for an abuse of
discretion, which occurs if the district court imposed a sentence that is unreasonable "under any
reasonable view of the facts." State v. Strand, 137 Idaho 457, 460 (2002); State v. Toohi/1,
l 03 Idaho 565, 568 (Ct. App. 1982). "A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the related
goals of deterrence, rehabilitation, or retribution." Miller, 151 Idaho at 834.
Mindful that Ms. Munoz did not provide any new or additional information with her Rule
35 motion, see Huffman, 144 Idaho at 203; R., pp.127- 29, she contends that the district court
abused its discretion by denying her request for a lower sentence in light of the information
contained in her APSI. The IDOC recommended that the court place Ms. Munoz on probation.
(APSI, p.1.) It explained that she was considered low risk and had completed "Thinking for a
Change," the only program she was required to complete.

(APSI, pp.2-4.)

Although it

acknowledged that Ms. Munoz got in trouble for pushing another inmate at one point, she and
the inmate that she had pushed were later able to work through their conflict and make amends.
(APSI, pp.4, 10.) IDOC Staff described that as "an awesome moment" because that "is what the
program is all about, using your communication skills ...." (APSI, p.10.) IDOC staff also
wrote numerous "positive" notes about Ms. Munoz during her time on the rider for things such
as volunteering to help plant sagebrush, clean the employee breakroom, and complete other staff
projects. (APSI, pp.8- 13.) One staff member wrote the following comment about Ms. Munoz:
[Ms. Munoz] was asked to complete a task of cleaning a very messy
bathroom as well as cleaning a fish tank for an administrative assistant. She was
woken up to do this and she was eager to do these chores. She is always
dependable. Whenever I need anything done, I know I can ask her and it will be
done properly.
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(APSI, p.8.)
Ms. Munoz also provided her take on the rider program:
I would like to start by saying how deeply remorseful I am for the crimes that I
have committed. Sense [sic] I've been incarcerated I have come to realize that it
has reflected my way of thinking of the choices I have made. Not only have I let
myself down but also my community, family, and most of all my son. I would
like to thank you for giving me the opportunity for my Rider program. It has
giving [sic] the tools and fundamentals to use in the future ....
(APSI, p.5.) In a letter written directly to the district court, Ms. Munoz explained:
Through out [sic] my entire time on this Rider Program, I've learned a great deal
and many things about myself and the world around me. I have come to fully
comprehend the meaning of the world. Awareness in everything I say and do. I
made mistakes and suffered through the consequences, only to come out shining
brighter then [sic] I thought possible. I have lost and I have gained. I have
sorrowed and I have rejoiced, but above all I have grown. When I came into this
program, I was lost. I struggled to understand who I am, and I struggled to come
to terms with things I've done to lead me to this point. Now, I can say that I am
no longer the woman I was when I walked into this program. I have taken full
accountability for my actions, I am making amends to myself and my family. I
know without a doubt just who I am and what I'm capable of being. The hardest
part in all of this was apologizing for giving myself because realistically the
person I hurt the most of all in this was myself. Thank you for the opportunity
you've given me to further learn and grow. These lessons will be with me for
years to come.
(APSI, pp.6-7.) In short, the information in the APSI justified a reduced sentence. Mindful that
she presented no new information with her Rule 35 motion, the district court abused its
discretion by denying that motion.
CONCLUSION
Ms. Munoz respectfully requests that this Court reduce her sentence as it sees fit.
DATED this 15 1h day of June, 2018.

~ ~_e_
Deputy State Appellate Public Defender
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